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RE: Lila Canyon Extension, Horse Canyon Mine, C/007/013

Dear Mary Ann:

Enclosed are UtahAmerican Energy, Inc.'s ("UEI's") comments on the Programmatic
Agreement ("PA") and the Memorandum of Agreement ("MOA") regarding cultural resources
associated with the Lila Canyon Extension of the Horse Canyon Mine Permit, ACT/0071013, and
the Bureau of Land Management ("BLM") grant of right of way, Serial No. UTU-77122. The
attached redline and clean copy of UEI's comments were submitted to the Division of Oil, Gas
and Mining ("Division") via e-mail on Friday, Febru ary 2, 2007 . Since then, the Division has
confirmed that these comments will be considered in conjunction with the comments of other
consulting parties participating in the tribal consultation process under $ 106 of the National
Historic Preservation Act. As we have discussed, UEI is not a signatory to the PA; however, we
are providing UEI's comments for your consideration. UEI will be a signatory to the BLM's
MOA and requests that UEI's changes be incorporated into the MOA.

UEI would appreciate an opportunity to discuss these comments with the Division before
the PA an the MOA are finaltzed. Thank you for your assistance in this matter.

V.fy truly yours,
l ,a - '

I I

A \' -(=*-*_
\
\ _ . -

Denise A. Dragoo

DADjmc:434870
Enclosures
cc: Michael McKown, Esq. (via e-mail, with enclosures)

Bruce Hill (via e-mail, with enclosures) R E C E lVi#ffi#:il*',ffiTfl:il'**r:L:l:li,'1,, REcFturEm
Jerriann Ernstsen (via e-mail, with enclosures) 

MAR lYidd7'-,

Drv oF orl, GASdl/r,fi!r1
Snell & Wilmer is a member of I-Ex t'tuNol, a leading association of independent law firms.



DRAFT AS OF FEBRUARY 2,2007

MEMORANDUM OF AGREEMENT FOR
RECOVERY OF SIGNIFICANT INFORMATION

FOR ARCHEOLOGICAL SITEi 428M2517. which is located near but not within
ROW UTU-77122

UNDERTAKING: Bureau of Land Management (BLM), Grant of Right of Way (ROUD,
Lila Canyon Extension Of The Horse Canyon Mine, Serial No. UTU-77122

STATE: Utah

AGENCIES: Bureau of Land Management, Price Field Office (BLM); Office of Surface
Mining; Utah State Division of Oil Gas and Mining (UDOGM); Utah State Historic
Preservation Office

RIGHT OF WAY GRANTEE: UtahAmerican Energy, Inc. (UEI)

Whereas, in accordance with 36 CFR Part 800, the BLM acknowledges and
accepts the advice and conditions outlined in Advisory Council on Historic
Preservation's (ACHP) "Recommended Approach for Consultation on the Recovery of
Significant Information from Archeological Sites," published in the Federal Register on
May 18, 1999; and

Whereas, the BLM has issued ROW UTU-77122 granting rights of way on public
lands related to UEI's surface facilities associated with an underground coal mine, Emery
County's road, a telephone line and a power line to be constructed by PacifiCorp; and

Whereas, in accordance with BLM's ROW conditions and DOGM's requirements
at R645-301-411.144, UEI is required to conduct mitigation measures as described in the
appended Archeological Data Recovery Plan; and

Whereas, the signatories agree that recovery of significant information from the
archeological site listed above will be done in accordance with the published guidance;
and

Whereas, the signatories agree that it is in the public interest to expend funds to
implement this project through the recovery of significant information from archeological
sites to mitigate the adverse effects of the project to 428M2517; and

Whereas, the signatories agree that Indian Tribes that may attach religious or
cultural importance to the affected property have been consulted and have raised no
objection to the work proposed; and

Whereas, to the best of signatories' knowledge and belief no human remains,
associated or unassociated funerary objects or sacred objects, or objects of cultural
patrimony as defined in the Native American Graves Protection and Repatriation Act (25
U.S.C. 3001), are expected to be encountered in the archeological work;
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Now, therefore, the BLM shall ensure that the following terms and conditions,
including the appended Archeological Data Recovery Plan, will be implemented in a
timely manner, as designated in the BLM Archaeology Permit and Notice to Proceed, ffid
with adequate resources to be done in compliance with the National Historic Preservation
Act of 1966 (16 U.S.C.470).
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DRAFT AS OF JANUARY 31, 2OO7

OTHER TERMS AND CONDITIONS FOR 42E},f25l7z

. The BLM will implement the mitigation plan for 42EM2517 as directed in this
Agreement, prior to construction of the facilities site.

. The BLM will ensure that the following interested parties have been consulted:
Emery County, Southern Utah Wilderness Alliance, and ACHP.

. Modification, amendment, or termination of this Agreement as necessary shall be
accomplished by the signatories in the same manner as the original Agreement.

. Disputes regarding the completion of the terms of this Agreement shall be
resolved by the signatories. If the signatories cannot agree regarding a dispute,
any one of the signatories may request the participation of ACHP to assist in
resolving the dispute.

. This Agreement shall be null and void if its terms are not carried out within 5
(five) years from the date of its execution, unless the signatories agree in writing
to an extension for carying out its terms.

Bureau of Land Management:

Office of Surface Mining:

Utah State Division of Oil Gas and Mining:

Utah State Historic Preservation Officer:

Utah American Energy Corp.:

[Archeological Data Recovery Plan Attached]

date:

date:

date:

date:

date:
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DRAFT AS OF 2OOT

MEMORANDUM OF AGREEMBNT FOR
RTCOVERY OF SIGNIFICANT INFORMATION

FOR ARCHEOLOGICAL SITE: 428M25-l+
within ROW UTU-7712

UNDERTAKING: Bureau of Land Manasement (BLM). Grant of Risht of Wav
(RO\MI Lila Canyon Extension Of The Horse Canyon Mine

STATE: Utah

AGENCIES: Bureau of Land Management, Price Field Office (BLM); Office of Surface
Mining; Utah State Division of Oil Gas and Mining (UDOGM); Utah State Historic
Preservation Office

RIGHT OF WAY GRANTEE: UtahAmerican Energy i

Whereas, in accordance with 36 CFR Part 800, the BLM acknowledges and
accepts the advice and conditions outlined in Advisory Council on Historic
Preservation's (ACHP) "Recommended Approach for Consultation on the Recovery of
Significant Information from Archeological Sites," published in the Federal Register on
May 18, 1999; and

Whereas, the BLM has issued a*i

miti ienROW UTU-77122 sranting rishts of wav on nuhlic
hnas retatea to l ine.
f mery Countvts roaO
PacifiCorp; and

Whereas, in accordance with BLM's ROW conditi
rcqrdrements-.at R645-30|-41,t.l44, EI is
rcqrdred to conduct mitigation measures as described in the appended Archeological
Data Recovery Plan; and

Whereas, the sipeesqlggal@ties agree that recovery of significant information
from the archeological site listed above will be done in accordance with the published
guidance; and

Whereas, the sipees$ggai@lies agree that it is in the public interest to expend
funds to implement this project through the recovery of significant information from
archeological sites to mitigate the adverse effects of the project to 428M25I7:, and

Whereas, the signeesgigual@des agree that Indian Tribes ffiiian
ergaftizations-that may attach religious or cultural importance to the affected property
have been consulted and have raised no objection to the work proposed; and
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Whereas, to the best of sign€esgigAatof,ies' knowledge and belief, no human
remains, associated or unassociated funerary objects or sacred objects, or objects of
cultural patrimony as defined in the Native American Graves Protection and Repatriation
Act(25 U.S.C. 3001), are expected to be encountered in the archeological work;

Now, therefore, the BLM shall ensure that the following terms and conditions,
including the appended Archeological Data Recovery Plan, will be implemented in a
timely manner, as designated in the BLM Archaeology Permit and Notice to Proceed, ffid
with adequate resources to be done in compliance with the National Historic Preservation
Act of 1966 (16 U.S. C. 470).
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DRAFT AS OF JANUARY 3I,2OO7

OTHER TERMS AND CONDITIONS FOR 42EM25l7z

. The BLM will implement the mitigation plan for 428M251,7 as directed in this
Agreement, prior to construction of the facilities site.

. The BLM will ensure that the following interested parties have been consulted:
Emery , Southern Utah Wilderness Alliance, and
ACHP.

. Modification, amendment, or termination of this Agreement as necessary shall be
accomplished by the signatories in the same manner as the original Agreement.

. Disputes regarding the completion of the terms of this Agreement shall be
resolved by the signatories. If the signatories cannot agree regarding a dispute,
any one of the signatories may request the participation of ACHP to assist in
resolving the dispute.

. This Agreement shall be null and void if its terms are not carried out within 5
(five) years from the date of its execution, unless the signatories agree in writing
to an extension for ca:rying out its terms.

Bureau of Land Management: date:

Office of Surface Mining: date:

Utah State Division of Oil Gas and Mining: date:

Utah State Historic Preservation Officer: date:

Utah American Energy Corp.:

[Archeological Data Recovery Plan Attached]

date:
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DRAFT AS OF FEBRUARY 2,2007

February 212007

PROGRAMMATIC AGREBMENT
AMONG OFFICE OF SURFACE MINING,

DIVISION OF OIL GAS AND MINING,
BUREAU OF LAND MANAGEMENT,

AND UTAH STATE HISTORIC PRESERVATION OFFICER
REGARDING THE

LILA CANYON EXTENSION OF THE HORSE CANYON MINE
(ct007 t0013)

UNDERTAKING: Proposed Mining and Reclamation Plan ("MRP"), Lila Canyon Extension
of the Horse Canyon Mine, C100710013.

STATE: Utah

AGENCY: Utah Division of Oil Gas and Mining ("OGM")

RECITALS:

1. WHEREAS, UEI has applied to OGM for approval of a mining and reclamation
plan ("MIUt") for the Lila Canyon Extension of the Horse Canyon Mine to mine coal by
underground mining methods. A map of the proposed MRP permit area is attached at Exhibit
Al; and

2. WHEREAS, pursuant to the federal Mineral Leasing Act, the United States
Department of the Interior ("DOI''), Bureau of Land Management ('BLM"), has issued the
federal coal leases to UEI within the MRP permit area and has approved a resource recovery and
protection plan for these coal reserves. In addition, inNovember, 2001, the Secretary of DOI
issued utr upptoved federal mining plan for the Lila Canyon Extension which remains in effect.2
Further, in October, 2000, the BLM, as surface land manager, authorized rights of ways
("ROWs") on public lands for surface facilities associated with the underground coal mine,
Emery County's road, a telephone line and a power line to be constructed by PacifiCorp. To

t Please note that the boundaries of the permit area will reduce significantly should OGM amend its
definition of the terms "permit area" and "coal mining and reclamation operations" in accordance with the pending
rulemaking request filed by the Utah Mining Association on November 27,2006.
' UEI reserves the right to object to the need for tribal consultation under $ 106 NHPA because the federal
mining plan approval issued in November, 2001, is still in effect, has not been rescinded by the Secretary and there is
no pending federal undertaking.
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mitigate possible impacts on site 428M2517, BLM has drafted a Memorandum of Agreement
("MOA") with UEI, OGM and the Utah State Historic Preservation Office ("SHPO") regarding
recovery of the site, Attachment 1 .

3. WHEREAS, pursuant to Utah's Cooperative Agreement with OSM codified at 30
C.F.R. Part 944, OGM has assumed primacy for the regulation of coal mining operations
containing Federal lands in Utatr and issues mining permits for such lands; and

4. WHEREAS, this Agreement is intended to encompass undertakings including:
(l) coal mine permitting (MRP) approval for the Area of Potential Effect (APE; Exhibit B); and
(2) in the event of rescission of the 2001federal mining plan approval, any new Secretarial
mining plan approval. BLM's MOA is independent from this Agreement and this Agreement
does not affect BLM's final decision to grant UEI ROW UTU-77122; and

5. WHEREAS, the OSM, OGM, and BLM, in consultation with SHPO, have
defined the APE as areas within the proposed permit area subject to direct surface disturbance
(42 acres; APE I) and areas subject to potential subsidence (approximately 2835 acres; APE II)3;
and

6. WHERBAS, reasonable and good faith identification efforts per 36 C.F.R.
$ 800.4(b) have been conducted within the APE I (Class III survey, confirming no sites as
eligible for listing on the National Register of Historic Places ("NRHP")), and APE II (Class II
survey recommending two sites as eligible for listing on the NRHP, 428M2255 and 428M2256,
both of which sites contain low density lithic scatters) and within the ROW (Class III survey
recommending 42F,I|d2217 (Fremont Rock Shelter) as eligible for listing on the NRHP although
this site is not within the ROW, the MRP permit area,APE I or APE Ila and the results of those
identification efforts have been reviewed by the OSM, OGM, BLM and SHPO to determine the
eligibility of any such identified historic properties and the potential effects of the undertakings
per 36 C.F.R. $ 800.a(c). The APE I and APE II are further identified at Exhibit B; and

7. WHBREAS, the BLM, in consultation with SHPO, has determined that the ROW
would have impacts on identified historic property site 428M2217, which would be reduced to
insignificance upon implementation of a data recovery plarU and OSM, OGM, in consultation

t UEI reserves the right to challenge the jurisdiction of OGM and OSM over histaic properties affected by
subsidence. Notably, subsidence due to underground coal mining is not included in the definition of "surface coal
mining operations" under Section 701(28) of the Surface Mining Control and Reclamation Agreement, 30 U.S.C.

$ 1291(28) and 30 C.F.R. $ 700.5 of OSM's regulations. See Secretary's interpretative ruIe,30 C.F.R. $ 761.200,
which was upheld nCitizens Coal Council v. Norton, 330 F.3d 478 (D.C. Cir. 2003), cert den. 124 S. Ct. 14l5
(U.S. 2004). Notably, OSM stated in its preamble to the interpretive rulemakingat64 Fed. Reg, 70838 at70847:
"In our most recent rulemaking defuring "permit area," we indicated that we do not consider subsidence to be a
"surface coal mining and reclamation operation." Our rules do not rquire including the "area overlying
underground workings" (where subsidence may occur) within the definition of "permit area." In the preamble, we
explained that the permit area should only include the "areas upon which surface coal mining and reclamation
operations" are conducted, not areas where potential subsidence may occur. 48 FR 14820 (Apr. 5, 1983). Thus, no
permit is required for these areas where there are no surface activities." Also,see foofirote 2 above.
o UEI reserves the right to challenge the jurisdiction of the OGM and OSM over site 4281v12217 (Fremont
Rock Shelter), which is not within the permitarea of the MRP.
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with SHPO, have determined that the MRP will have an adverse effect on identified histonc
property site 428M2517; ands

8. WHEREAS, the OSM, OGM, and BLM, in consultation with SHPO, have
determined that there is a possibility that additional historic properties may be discovered during
mining and reclamation of the Lila Canyon Extension; and

9. WHEREAS, the appropriate tribes (Attachment2) have been consulted regarding
their concerns about potential effects of the undertakings to cultural and/or religious sites
(Traditional Cultual Properties and sacred/respected places); and

10. WHEREAS, Emery County, UEI and Southern Utah Wilderness Association
(SUWA), as consulting parties, have been consulted regarding potential effects to historic
properties; and

NOW, THEREFORE, Pursuant to 36 C.F.R. 800.14, the OSM, OGM, BLM, UEI, and
SHPO agree to implement this Agreement to address the potential effects that mining and
reclamation of the Lila Canyon Extension of the Horse Canyon Mine and corresponding mining
operations may have on historic properties identified within the APE.6

STIPULATIONS

Lead Asencv. The lead agency ('LA") role for the purposes of this Agreement is
determined as follows: With respect to the ROWs site 42EM2517 and
implementation of the MOA, BLM is the LA.7 Prior to approval of the MRP,
BLM will be the LA. Upon approval of the MRP, the LA will be OGM. OGM
will continue to consult and coordinate with OSM, BLM and SHPO on
archaeological matters covered under this Agreement.

Treatment of Site 42EM2517. The BLM has drafted an MOA for mitigation of
428M2517 (Attachment l). Pursuant to the terms of the MOA, UtahAmerican
Energy Inc., ('UEI") will assure that a datarecovery plan for 42EM2517 is
prepared, approved, and implemented in accordance with the BLM MOA. The
tribes and consulting parties have an opportunity to review and comment on the
draft MOA. Consultation with tribes and consulting parties will occur during this
process. BLM will take into account comments and concerns received from the
tribes and consulting parties. A copy of the fully executed MOA will replace
Attachment 1. The parties acknowledge that the MOA is independent from this

t UEI reserves the right to challenge OSM's and OGM's jurisdiction to make this"adverse effecf' finding
regarding site 42EM2217, which is outside the MRP permit area and whichis contrary to BLM's decision granting
ROW UTU-77122 as upheld by the Interior Board of Land Appeals, Southern Utah Wilderness Alliance, 163IBLA
142 at 157 (Sept. 22,2004) (upholding BLM's finding that ary impact to the site would be reduced to insignificance
upon implementation of a"data recovery plan" approved by BLM.)
u Sre footnote 5.
' Sre footnote 2.
428422.2
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3.

Agreement and that this Agreement provides no independent basis for enforcing
the MOA.

Monitorine Surface Evidence of Sisnificant Subsidence. In conjunction with
hydrologic monitoring activities currently required by the MRP, UEI will conduct
quarterly monitoring and an annual fly-over to monitor significant surface
fractures or cracking (herein "significant subsidence") caused by significant
subsidence to the APE, consistent with the terms of the subsidence control plan as
specified in the MRP, beginning when subsidence is likely to occur (during full
extraction) and continuing for a minimum of five years after mining ceases or
until significant subsidence stabilizes, whichever comes later. Nothing in this
Agreement will expand the subsidence control plan currently set fonh in the
MRP, meeting the requirements of R645-301-525.400 and .500. As specified in
the MRP, UEI will provide an accurate map showing the subsidence isopachs for
significant subsidence. UEI will initiate and coordinate with OGM to identiff any
evidence of significant surface subsidence within the areas of mapped subsidence.
If any significant subsidence is identified, UEI will, in coordination with OGM,
insure that a qualified archaeologist will examine the location of significant
subsidence relative to previous archaeological inventories and known
archaeological sites within fourteen days of the identification of the significant
subsidence. Depending on the location of significant subsidence in relation to
previous historic property inventories and known sites, the accessibility of the area
and the current safety of ground conditions, the following stipulations will apply
to each areaof significant subsidence event.:

Previouslv Inventoried and No Sites. If significant subsidence occurs
within an area that has undergone previous archaeological inventory, and
no historic property sites are present within the area of significant
subsidence, or no historic property sites eligible to the National Register of
Historic Places are present in the area of subsidence, no further work will
need to be done.

Previouslv Inventoried and Known Sites. If significant subsidence
occurs within an area that has undergone previous archaeological
inventory in which identified historic property sites 428M2255,
428M2256 and 428M2217 are located, UEI will have a qualified
archaeologist examine the affects of significant subsidence upon the sites
within fourteen (14) days of making this determination. UEI's
archaeologist will provide a report for review by OGM, OSM and/or
BLM, depending upon the site affected, in a timely manner that makes
recommendations regarding whether or not the affects of significant
subsidence on the identified sites are adverse. OSM will coordinate with
OSM and BLM, as appropriate, to make a final determination of the
affects of significant subsidence. OSM will then consult with the SHPO

b.
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regarding the effects determination. If the effect is determined to be
adverse, procedures following 36 C.F.R. $ 800.6 and the stipulation below
regarding evaluation and archaeological treatment will be followed.

c. Not Previouslv Sampled. DOGM has approved the Class II and Class III
survey methods used for the APE; however, if significant subsidence
occurs outside the sampling area of the Class II survey,but within the
permit area, UEI will have a qualified archaeologist conduct a field
examination of the significant subsidence area within fourteen (14) days of
making this determination.

i. No Sites. If identified sites 428M2255 or 428M2256 arc not present
within the area of significant subsidence, UEI's archaeologist will make a
recommendation of No Historic Properties Affected to OGM in a timely
manner. OGM will coordinate with OSM and BLM, as appropriate, to
make a final determination of the effects of subsidence. OGM will then
consult with the SHPO regarding the effects determination per 36 C.F.R.

$ 800.4(c).

ii. Inventoried Sites. If sites 428M2255 or 42EM2256 are present within
th. *." 

"f 
rtgntf*ant subsidence, UEI's archaeologist will provide a

report and make recommendations of eligibility and effect to OGM (per 36
C.F.R.$ 800.a(c)(2) and 36 C.F.R. $ 800.5) regarding the site(s) and
significant subsidence effects on the site(s) in a timely manner. OGM will
coordinate with OSM and BLM, as appropriate, to make a final
determination of eligibility of the site(s) and the effects of significant
subsidence on the site(s). OGM will then consult with the SHPO
regarding the effects determination. If the effect to any site eligible to the
National Register of Historic Places is determined to be adverse,
procedures following 36 C.F.R. $ 800.6 and the stipulations below
regarding evaluation and archaeological treatment will be followed.

4. Discoveries Pursuant to 36 C.F.R. I 800.6(cX6) in APE. Should unanticipated
historic properties be observed within the APE during mining and reclamation
operations, with the exception of underground mining activities, UEI will notiff
OGM of the resource discovery(ies) within twenty-four hours of the resource
discovery. UEI will immediately implement protection measures to prevent harm
to the discovery while OGM evaluates the discovery and consults with the
signatories of this Agreement as quickly as possible. OGM will notiff the
signatories of this Agreement of the resource discovery(ies) within fourteen (14)
days of resource discovery. OGM may consult with the signatories of this
Agreement, if needed, to make evaluations. If determined appropriate, OGM will
require UEI to record the discovory, conduct additional evaluations as necessary,
and provide supporting reports. OGM, in consultation with OSM and BLM, as

428422.2



a.

b.

appropriate, will make determinations of eligibility and effect regarding the
discovery.

No Historic Properties Affected or No Adverse Effects. If a
determination of No Historic Properties Affected or No Adverse Effects is
made, OGM will consult with the SHPO regarding the determination
following36 C.F.R. $ 800.4-5.

Adverse Or Potentiallv Adverse. If historic property is determined via
this process to be eligible to the National Register of Historic Places and
effects to the historic property are determined adverse or potentially
adverse, the signatories of this Agreement will reconvene as soon as
possible to recommend appropriate measures to avoid, minimize, or
mitigate adverse effects.

Time Lines. In all cases, signatories of this Agreement will be afforded
thirry (30) calendar days following their receipt of reports/consultation
requests to respond.

Conductins Consultation. Consultation with tribes and consulting
parties may occur during this process at a level appropriate to the nature of
the historic property (if any) and effects to the resources (if any) taking
into account comments and concerns received previously from the tribes
and consulting parties.

Exnedited Treatment. In the case of unanticipated discoveries of historic
properties and where timing is critical due to mining activities, the signatories
may mutually agree to the Expedited Treatmort (described below) for such
discoveries:

OGM will noti$' OSM, BLM, and SHPO of the need for expedited
treatment.

OGM will determine the potential eligibility of the historic property in
question as well as appropriate treatment for the site, keeping OSM, BLM,
and SHPO informed of the process.

OGM will submit a decision memo to OSM, BLM, and SHPO, including
contractor's report where applicable.

In the event that the discovery involves human burial remains or materials,
the provisions of the Utah Burial Protection Act ffid, where applicable, the
Native American Graves Protection and Repatriation Act will apply.

d.

5.

b.

c.

d.
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6. Fundins of Work. UEI will fund and implement any future and historic property
resources fieldwork, analysis, and monitoring, which UEI is required to perform
under this Agreement.

Amendment to this Agreement. Any signatory to this Agreement may request
that it be amended, whereupon the signatories will consult to reach a written
agreement on amendments, which will be executed in the same manner as the
original agreement.

Obiections. Should any signatory to this Agreement object within thiny (30)
days (unless earlier objection is required herein) to any activity pursuant to this
Agreement with respect to which it has jurisdiction, the OGM will consult with
the objecting signatory to resolve the objection. If the OGM determines the
objection cannot be resolved, the OGM will forward all documentation relevant to
the dispute to the Advisory Council on Historic Preservation ('ACHP"). Within
thirty days after the receipt of all pertinent documentation, ACHP will either:

Provide the OGM with recommendations, which the OGM will take into
account in reaching a final decision regarding the dispute; or

Notiff the OGM that it will comment pursuant to 36 C.F.R. Part 800.6(b)
and proceed to comment. Any ACHP comment provided in response to
such a request will be taken into account by the OGM in accordance with
36 C.F.R. Part 800.6(c)(2) with reference only to the subject of the
dispute; the OGM's responsibility to carry out all actions under this
Agreement that are not subject of the dispute will remain unchanged.

Termination. This Agreement may be terminated with respect to any signatory,
upon thirty (30) days' written notice to the other signatories. In the event of
termination, the OGM will comply with 36 C.F.R. $ 800.3 through 800.7 with
regard to individual undertakings covered by this Agreement. [UEI would like
OGM to explain the reason for this agreement and why these rules should
not govern without the need for this agreement.l

Term of Asreement. This Agreement will remain in effect for the life of the
MRP and bond release from the date of execution by all signatories. This
Agreement applies to all parties and their successors and assigns, or any successor
or assigns of the MRP.

Permit Changes. Subsequent additions, deletions or other changes to the MRP
that may affect historic property will be handled in compliance with the normal
Section 106 consultation process as described in 36 C.F.R. 800, and amended into
this Agreement and/or its attachments.

7.

8.

10 .

11 .

a.

b.

9.
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By:

Signatories

Bureau of Land Management

Date:

Utah State Division of Oil, Gas, and Mining

Date:

Office of Surface Mining

By: Date:

Utah State Historic Preservation Officer

By: Date:

By:



ATTACHMENT 1: BLM's Memorandum of Agreement for mitigation of 42EM2517,



ATTACHMENT 2: Tribal List

The following tribes were consulted with during the Section 106 process for the Lila Canyon
extension application :

Uintah & Ouray Ute Indian Tribe, Ute Mountain Ute Tribe, Southern Ute Tribe, Eastern
Shoshone Tribe, Shoshone Bannock Tribes, Northwest Shoshone Tribe, Confederated Tribes of
the Goshute Reservation, Paiute Indian Tribe of Utah, Indian Peaks Band of Paiutes, Cedar Band
of Paiutes, Hopi Tribe, Navajo Nation, Pueblo of Laguna, Pueblo of Santa Clara, Pueblo of Zia,
and Pueblo of Zuni.
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EXHIBIT A: Map of Permit Area



EXHIBIT B: Map of Area of Potential Effect [delete reference to wilderness study areas]
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aftached af  Exhibi t  A' :  and

L Wgnnn S. pursuant t
nepartment of tne
tederal coal teases
recovery anA prote
Secretary of nOl l ion

t Please note ttra
dennition of tne te
penAins rutemakln
W
4284tr -2



wnicn remains in erc
autnorized rignts o
the unaerground c0
constructeO Uv Pac
drafteA a Uemorandu
nistoric Preservat

3,
M codified at 30 eFRgJ& Part 944, inine

(OG+$AGM has assumed primacy for the regulation of coal mining operations containing
Federal lands in Utah and issues mining permits for such lands; and

4,

5, WHER$AS; tlre United States Department ef the hrterier; Btrreatr ef Land

6, WHEREAS, this Agreement is intended to encompass undertakings incMingl

JILcoal mine permitting for the Area of
Potential Effect (APE; Exhibit n) ef the fila €anyen ex ; and
(Zl in ttre event ot r
mining plan appro is
,qgreement does not

L

& WHSTBAS; UEI has applied for a permit by applieatien fer the Lila eanyen

to eemply with the Nati.,enal Histerie Preservatien r\et in issuing the permit; and

9- WHEREAS, the OSM, OGM, and BLM, in consultation with SHPO, have
defined the APE as areas wittrin ttre nropose subject to direct surface disturbance
(42 acres; APE I) and areas subject to potential subsidence (approximately 2835 acres; 4PE II)3; and

'z Un rese"ves the t
feAerat mtntng ptan
Secreta"V ana the ing,
3 tIEf reserves the risht to challense the iurisdiction of OGM and OSM over historic nronerties

amecteA nv sut Saen
of ttsurface coat rnl
w+?3 2
42AnL22



1O WHEREAS' reasonable and good faith identification efforts per 36 €FRQJ,L$
800.4(b) have been conducted within the APE I (Class m

survev. confirmins no sites as elisible for listins on the
Nationat negister
recommendins two si
notn ot wnicn sites
survey recommenAl

t.t-tt 
"t.". 

APF I
and tne resutts of t reviewed by the OSM, OGM, BLM;
and SHPO to determine the eligibility of anrsuch resoure€si ies and
the potential effects of the undertakirg per.36 €FR 800,5(b)"ndertakinss oer 36 c.F.R. S
S00.4(c). The APE I ; and

lL WHEREAS, the WLM, in consultation with SHPO, harrc

nas
AetermineA tnat tn

IL WHEREAS, the OSM, OGM, and BLM, in consultation with SHPO, have

determined that
AiscovereA Aurin ion of the prepese+Lila Canyon Extensiontf-*he
Uerse ganyen tt+ine a* e
en resetrees net identifieddtring identifieatien efforts for the prqieet; and\1'HERS'{S; the

oberatiens mey atse hffi ; and

rgreement.30 I I

"r'te., 
S0 C.n.n. S Z

cal dsn. 1"4 S. Ct. 14t 5
ff nea. neg. 70S3S a
ao not consnet sun
reruirsinctudtnq the'
aennmon of ttper
ttareas unon wtrtcn
sunsae"ce mav occ
are no surtace activ
4 Un "eserves 

ttte r

t 
tml rese"ves ttte t

nndhg tegerdlnq s

Aectston grantt"g

Witderness 'AAiance.

site wouU tre reAuc
caws
4244;L22
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tL WHEREAS, the appropriate tribes (Attachment Q) have been consulted
regardingtheirconcernsaboutpotentialeffectsM!4ggtocultura1and/orreligious
sites (Traditional Cultural Properties and sacred/respected places); and

14, WHEREAS, Emery and Southern Utah
Wilderness Association (SUWA), alconsulting parties, have been consulted regarding the'ir
@otential effects to er*lturalerhistoric @igq; and

.15,

\ilHERSAS; eGM it eertiunetien with eSM and BIJyI has netified the z\dvisery €etrneil en
++isto*e fresersatl
reviewfer *is unee**

NOW, THEREFORE, Pursuantto 36 €FReJg& 800.14,the OSM, OGM, BLM, UEt
and SHPO agree to-imple,menfthis Agreement

to address the notential effects that mining

igoftheLilaCanyonExtensionoftheHorseCanyonMinead
ay have on eulturalerhistoric @ies

6 ,SPP footnote 5.
w%
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2.

S+ipulatiens

STIPULATIONS

1. Lead Asencv. The lead A€en€yegg4gyeLASrle for the purposes of this
Agreement is determined as follows:
aZnnnZStZ anA imnte
apnrovat oftneMnp. willbethelA@. Upon
approval-oflhe-MRP, the LA will be OGM. OGM will
continue to consult and coordinate with OSM, BLM; and SHPO on archaeological
matters covered under this Agreement

thef€ffii+.

Treatment of Site 42EM2517. The BLM
for mitigation of 428M2517 (Attachment 2|

{Jglt t. Pu"suant to tn
fIJEI3l will assure that a mitigflfi+endaltalgggggy plan for 42EM2517 is
prepared, approved, and implemented in accordance with the BLM MOA. Il.e
t"ines anO consutt
the draft MOA. Consultation with tribes and consulting parties will occur during
this process. BLM will take into account comments and concerns received from
the tribes and consulting parties. The Mer\ rvill beeeme an attaelrnent to this

conv of the fullv executed
lvtOl witt reptace l is
inAepenOent from tt
inaepenOent nasi ine the MOA.

Monitorine Subsidence. ILcoLiunc1iotr
with hvdrologic m0 UEl
will conduct quartertv monitor annual fly-over subsidenee

ttsignificant subs
consistent witt tte te
MRP, beginning when subsidence is likely to occur (during full extraction) and

@ for a minimum of five years after mining ceases or until
sienilicantsubsidence stabilizes, @ comes later. +h,e

-Nottting in thls
set fortt in tne VrnP. m
.SOO. As snecineA I EI will provide an accurate map showing the

a
J .

,1' 
.Sue footnote a-

,* **
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subsidence isopachs . UEI will initiate and

coordinate with OGM to ensureidentify any evide
sunsiOence witnin
suUsiAence is iae insure that a
qualified archaeologist will examine the location of @
areassigtri@relativetopreviousarchaeologica1inventoriesand
known archaeological sites within fourteen ({4}days of the neap@identification

of the sigtrificaufsubsidence. Depending on the location of sigurficant
subsidence in relation to previous inventories

and known sites, the accessibility of the dtad; and the current safety of ground

conditions, the following stipulations will apply (to each area of significa

subsidence event),:

Previouslv Inventoried and No Sites. If sienilicantsubsidence occurs
within an areathat has undergone previous archaeological inventory, and
no historic propertv sites are present within the area of siedficanl
subsidence, or no historic property sites eligible to the National Register
of Historic Places are present in the area of subsidence, no further work

the determinatien; and eGM will previde theinformatien te eSM; BIJ\[;
andSF{PC

will need to be done.

ffi+23
4r*42r.'



b. Previouslv Inventoried and Known Sites. If siroilicautsubsidence
occurs within an area that has undergone previous archaeological
inventory
tetheNatienal Register ef Histerie Plaees are present in the subsidenee
areajn which identifie
and a2EM2 7 are located, UEI will have a qualified archaeologist
examine the effeetsa$ectts of sieailicatrLsubsidence upon the site(slin
g!€stion[ites within fourteen (14) days of making this determination.
UEI's archaeologist will provide a repor! for review by OGM, OSMI
and/rof BLM in a timelY manner that
makes recommendations regarding whether or not the etree+sa[fectts of

sienilicantsubsidence on the identified sites are adverse. OGN4QSM
will coordinate with OSM and BLM, as appropriate, to make a final
determination o f the effeetselfegl$ of sienilicaal-sub sidence. eC+4QSn4
will then consult with the SHPO regarding the effects determination. If
the effect is determined to be adverse, procedures following 36
€FRC,E Bs$ 800.6 and the @igA below regarding
evaluation and archaeological treatment will be followed.

Not Previouslv
Class ll anA CUss l
siedfic.ant subsidence occurs

utside tte samntl
tt survev. t ut wittl , UEI will have a qualified
archaeologist conduct a field examination of the sienilicanlsubsidence
areawithin fourteen (14) days of making this determination.4qending
en the presenee er absenee of sites in tlre subsidenee area; the follervir€

No Sites. If nerdg$i[ied sites 42nfVnzSS or nnWnZN are nolpresent
within the area o4EigUiligg$ subsidence, UEI's archaeologist will make a
recommendation of No Historic Properties Affected to OGM in a timely
manner. OGM will coordinate with OSM and BLM, as appropriate, to
make a final determination of the effects of subsidence. OGM will then
consult with the SHPO regarding the effects determination per 36
€FRQ*E BsS 800.a(c).

Inventoried Sites. If a*i+eorsites 42nl [Z2SS or nnWn2S6 are present
within the area of sienilicanlsubsidence, UEI's archaeologist will provide
a report and make recommendations of eligibility and effect to OGM (per
36 €FRQ-E BS 800.a(c)(2) and 36 €FRC,E &S 800.5) regarding the
site(s) and sienificanlsubsidence effects on the site(s) in a timely maruler.
OGM will coordinate with OSM and BLM, as appropriate, to make a
final determination of eligibility of the site(s) and the effects otsfgUtfiggtr!

7

c.

ii.

+?8ffi
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subsidence on the site(s). OGM will then consult with the SHPO
regarding the effects determination. If the effect to any site eligible to the
National Register of Historic Places is determined to be adverse,
procedures following 36 €FRE F-B=S 800.6 and the stipulations below
regarding evaluation and archaeological treatment will be followed.

ts

te+he€G}'+

ffi+73
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4. Discoveries Pursuant to 36 C.F. Should
unanticipated eut+uraterhistoric @ be observed within the APE
durin

miuine and reclama
noinine activitie in
buenlv=flour hours of the rc,sourc.ediscovery. UEI will immediately implement
protection measures to prevent harm efto the discovery while OGM evaluates the
discovery and consults with the signatories of this AgreementgggglgE$gg
possible. OGM will notiS'the signatories of this Agreement of sai4rcsetrreeslhe
resource aiscoveru within fourteen (14) days of resource discovery. OGM
may consult with the signatories of this Agreement, if needed, to make
evaluations. If determined appropriate, OGM will require UEI to record the
discovery, conduct additional evaluations as necess&ry, and provide supporting
reports. OGM, in consultation with OSM and BLM, as appropriate, will make
determinations of eligibility and effect regarding the discovery.

No Historic Properties Affected or No Adverse Effects. If a
determination of No Historic Properties Affected or No Adverse Effects is

made, OGM will consult with the SHPO regarding the determination
following36 €FRC,E &;$ 800.4-5.

Adverse Or Potentiallv Adverse. If
pronerly is determined via this process to be eligible to the National
Register of Historic Places and effects to the his are
determined adverse or potentially adverse, the signatories of this
Agreement will reconvene as soon as possible-to recommend andJraft
appropriate measures to avoid, minimize, or mitigate adverse effects.

Time Lines. In all cases, signatories of this Agreement will be afforded

thirty (30) calendar days followinglbgg receipt of reports/consultation
requests to respond.

Conductins Consultation. Consultation with tribes and consulting
parties wiil4q4g occur during this process at a level appropriate to the

nature of the (if any) and effects to the
resources (if any) taking into account comments and concerns received
previously from the tribes and consulting parties.

9

b.

c.

d.

H+ZZ3
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5. Expedited Treatment. In the case of unanticipated discoveries gftrislqie

BroBertierand where timing is critical b, the signatories
may mutually agree to the Expedited Treatment (described below) for such
discoveries isiens

H+73
4rR4r2,2
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6.

7 .

8 .

L OCtvt witt notify OSVI.
treatment.

b OCfU wiU Aetermine
question as wett as
gLM. and SHPO inform

r- OCVI win sunmit a 0e
inctuOine contrac

il tn tte event tnat t ins-or
materiats. tte pro
aopticaUte. tn ion
lct witt anpty.

Fundine of Work. UEI will fund and implement any future and alteuttura$er
historic properlrresources fieldwork, analysis, and monitoring, whicLlJElis
requiredlto4grfoggq under this Agreement.

Amendment to this Asreement. Any signatory to this Agreement may request
that it be amended, whereupon the signatories will consult to reach a-written
agreement on amendments, which will be executed in the same manner as the
original agreement.

Obiections. Should any signatory to this Agreement object within thirty (30)
days (untess eartier onl to any activity pursuant to this
Agreement-with respect to wh , the OGM will consult with
the objecting signatory to resolve the objection. If the OGM determines the
objection cannot be resolved, the OGM will forward all documentation relevant to
the dispute to theAdvisory Council on Historic Preservation [ACHPS). Within
thirty days after the receipt of all pertinent documentation, ACHP will either:

a. Provide the OGM with recommendations, which the OGM will take into
account in reaching a final decision regarding the dispute; or

b. Notify the OGM that it will comment pursuant to 36 €FRQ,"E & Part
800.6(b) and proceed to comment. Any ACHP comment provided in
response to such a request will be taken into account by the OGM in
accordance with 36 €FRC-E & Part 800.6(c)(2) with reference only to the
subject of the dispute; the OGM's responsibility to carry out all actions
under this Agreement that are not subject of the dispute will remain
unchanged.

+244e23
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9. Termination. Agreement may temina+e;++V
thirtY (30) daYsl

writtetr notice to the other signatories. In the event of termination, the OGM will
complywith36@800.3through800.7withregardtoindividual
undertakings covered by this Agreement. IUEI would like OGM
reason tor tnis agre
nee0 for tnis agreem

Term of Agreement. This Agreement will remain in effect for the life of the
and bond release from i+slhg date of

execution by th€4[ signatories. This applies to UEI4ll
parties anA flreir su igns, or any

Permit Chanses. Subsequent additions, deletions or other changes to the

p€ffiftitMRP that may affect will be handled

in compliance with the normal Section 106 consultation process as described in

36 €FRQJ& 800, and amended into this Pregraffitrnti€-Agreement and/or its

attachments.

10.

11 .

g.-

F+evisienswi@successor or assigns of the MRP.

+2W
4,f4222
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n'xpeeitee freatme

ion+

b, eGM will determine the petential eligibility ef the site/preperty in qtrestierras
well as apprepriate treat+nent fer the site; keeping OSMTBLM; and SHPO

ine

d, kr the event that the diseevery invelves htrman btrrial remains er materialsJhe

ffi+23
4t84t2- t

13





Signatories

Bureau of Land Management

By: Date:

Utah State Division of Oil, Gas, and Mining

By: Date:

Office of Surface Mining

By: Date:

Utah State Historic Preservation Officer

By: Date:

ee+23
424422-t
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ATTACHMENT l: BLM's Memorandum o



ATTACHMENT 2: Tribal List

The following tribes were consulted with during the Section 106 process for the Lila Canyon
extension application:

Uintah & Ouray Ute Indian Tribe, Ute Mountain Ute Tribe, Southern Ute Tribe, Eastern
Shoshone Tribe, Shoshone Bannock Tribes, Northwest Shoshone Tribe, Confederated Tribes of
the Goshute Reservation, Paiute Indian Tribe of Utah, Indian Peaks Band of Paiutes, Cedar Band
of Paiutes, Hopi Tribe, Navajo Nation, Pueblo of Laguna, Pueblo of Santa Clara, Pueblo of Zia,
and Pueblo of Zuni.

ffie?3

42.8d;122
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Map of Permit Area



EXHIBIT 3E: Map of Area of Potential Effect [detete reference
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